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such statement shall be preserved by 
the general counsel, and, in the event 
the respondent files exceptions with 
the Board based upon such with-
holding, shall be made available to the 
Board for the purpose of determining 
the correctness of the ruling of the ad-
ministrative law judge. If the general 
counsel elects not to comply with an 
order of the administrative law judge 
directing delivery to the respondent of 
any such statement, or such portion 
thereof as the administrative law judge 
may direct, the administrative law 
judge shall strike from the record the 
testimony of the witness. 

(c) The provisions of paragraph (b) of 
this section shall also apply after any 
witness has testified in any post-
election hearing pursuant to § 102.69(d) 
and any party has moved for the pro-
duction of any statement (as herein-
after defined) of such witness in posses-
sion of any agent of the Board which 
relates to the subject matter as to 
which the witness has testified. The 
authority exercised by the administra-
tive law judge under paragraph (b) of 
this section shall be exercised by the 
hearing officer presiding. 

(d) The term statement as used in 
paragraphs (b) and (c) of this section 
means: 

(1) A written statement made by said 
witness and signed or otherwise adopt-
ed or approved by him; or 

(2) A stenographic, mechanical, elec-
trical, or other recording, or a tran-
scription thereof, which is a substan-
tially verbatim recital of an oral state-
ment made by said witness to an agent 
of the party obligated to produce the 
statement and recorded contempora-
neously with the making of such oral 
statement. 

[33 FR 9819, July 9, 1968, as amended at 35 FR 
10658, July 1, 1970; 40 FR 7291, Feb. 19, 1975; 40 
FR 50662, Oct. 30, 1975; 52 FR 27990, July 27, 
1987]

Subpart L—Post-employment Re-
strictions on Activities by 
Former Officers and Employ-
ees

§ 102.119 Post-employee restrictions on 
activities by former Officers and 
employees. 

Former officers and employees of the 
Agency who were attached to any of its 
regional offices or the Washington staff 
are subject to the applicable post-em-
ployment restrictions imposed by 18 
U.S.C. 207. Guidance concerning those 
restrictions may be obtained from the 
Designated Agency Ethics Officer and 
any applicable regulations issued by 
the Office of Government Ethics. 

[62 FR 58907, Oct. 31, 1997]

Subpart M—Construction of Rules

§ 102.121 Rules to be liberally con-
strued. 

The rules and regulations in this part 
shall be liberally construed to effec-
tuate the purposes and provisions of 
the act.

Subpart N—Enforcement of Rights, 
Privileges, and Immunities 
Granted or Guaranteed Under 
Section 222(f), Communica-
tions Act of 1934, as Amend-
ed, to Employees of Merged 
Telegraph Carriers

§ 102.122 Enforcement. 

All matters relating to the enforce-
ment of rights, privileges, or immuni-
ties granted or guaranteed under sec-
tion 222(f) of the Communications Act 
of 1934, as amended, shall be governed 
by the provisions of subparts A, B, I, J, 
K, and M of this part, insofar as appli-
cable, except that reference in subpart 
B of this part to ‘‘unfair labor prac-
tices’’ or ‘‘unfair labor practices affect-
ing commerce’’ shall for the purposes 
of this article mean the denial of any
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rights, privileges, or immunities grant-
ed or guaranteed under section 222(f) of 
the Communications Act of 1934, as 
amended.

§ 102.123 Amendment or rescission of 
rules. 

Any rule or regulation may be 
amended or rescinded by the Board at 
any time.

Subpart O—Amendments

§ 102.124 Petitions for issuance, 
amendment, or repeal of rules. 

Any interested person may petition 
the Board, in writing, for the issuance, 
amendment, or repeal of a rule or regu-
lation. An original and seven copies of 
such petition shall be filed with the 
Board in Washington, DC, and shall 
state the rule or regulation proposed to 
be issued, amended, or repealed, to-
gether with a statement of grounds in 
support of such petition. 

[29 FR 15922, Nov. 28, 1964]

§ 102.125 Action on petition. 

Upon the filing of such petition, the 
Board shall consider the same and may 
thereupon either grant or deny the pe-
tition in whole or in part, conduct an 
appropriate hearing thereon, or make 
other disposition of the petition. 
Should the petition be denied in whole 
or in part, prompt notice shall be given 
of the denial, accompanied by a simple 
statement of the grounds unless the de-
nial is self-explanatory.

Subpart P—Ex Parte 
Communications

AUTHORITY: Sec. 6, National Labor Rela-
tions Act, as amended (49 Stat. 452; 29 U.S.C. 
156).

SOURCE: 42 FR 13113, Mar. 8, 1977, unless 
otherwise noted.

§ 102.126 Unauthorized communica-
tions. 

(a) No interested person outside this 
agency shall, in an on-the-record pro-
ceeding of the types defined in § 102.128, 
make or knowingly cause to be made 
any prohibited ex parte communication 
to Board agents of the categories des-

ignated in that section relevant to the 
merits of the proceeding. 

(b) No Board agent of the categories 
defined in § 102.128, participating in a 
particular proceeding as defined in that 
section, shall (i) request any prohibited 
ex parte communications; or (ii) make 
or knowingly cause to be made any 
prohibited ex parte communications 
about the proceeding to any interested 
person outside this agency relevant to 
the merits of the proceeding.

§ 102.127 Definitions. 
When used in this subpart: 
(a) The term person outside this agen-

cy, to whom the prohibitions apply, 
shall include any individual outside 
this agency, partnership, corporation, 
association, or other entity, or an 
agent thereof, and the general counsel 
or his representative when prosecuting 
an unfair labor practice proceeding be-
fore the Board pursuant to section 10(b) 
of the Act. 

(b) The term ex parte communication 
means an oral or written communica-
tion not on the public record with re-
spect to which reasonable prior notice 
to all parties is not given, subject how-
ever, to the provisions of §§ 102.129 and 
102.130.

§ 102.128 Types of on-the-record pro-
ceedings; categories of Board 
agents; and duration of prohibition. 

Unless otherwise provided by specific 
order of the Board entered in the pro-
ceeding, the prohibition of § 102.126 
shall be applicable in the following 
types of on-the-record proceedings to 
unauthorized ex parte communications 
made to the designated categories of 
Board agents who participate in the de-
cision, from the stage of the proceeding 
specified until the issues are finally re-
solved by the Board for the purposes of 
that proceeding under prevailing rules 
and practices: 

(a) In a preelection proceeding pursu-
ant to section 9(c)(1) or 9(e), or in a 
unit clarification or certification 
amendment proceeding pursuant to 
section 9(b) of the Act, in which a for-
mal hearing is held, communications 
to the regional director and members 
of his staff who review the record and 
prepare a draft of his decision, and 
members of the Board and their legal
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